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	(1) 
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	(2) 
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	(3) 
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INTRODUCTION
1 The Council is the local planning authority for the purposes of the Act for the area in which the Site is situated. 
2 The County Council is the Highway Authority for the purposes of the 1980 Act, a planning authority for the purposes of the Act and a local authority for the purposes of the 1972 Act for the area within which the Site is situated.
3 The Owner is the freehold owner of the Site as described in Schedule 1.
4 The Developer intends to develop the Site by virtue of an option to purchase contained in the Option Agreement dated 17 December 2019 
5 The Developer has submitted the Appeal against the Council's non-determination of the Application and the parties have agreed to enter into this Deed in order to secure the planning obligations contained in this Deed to take effect subject to the terms of the Decision Letter.

NOW THIS DEED WITNESSES AS FOLLOWS:
OPERATIVE PART
[bookmark: _Toc92785921]1	DEFINITIONS
For the purposes of this Deed the following expressions shall have the following meanings:
General Definitions
“1972 Act”	the Local Government Act 1972 as amended 
“1980 Act”	the Highways Act 1980 (as amended) 
“1990 Act”	the Town and Country Planning Act 1990 as amended
“2011 Act” 	the Localism Act 2011 as amended
"Appeal"	the planning appeal against the non-determination of the Application submitted by the Owner which has been given reference [APP/ 6005671            ]

“Application”	the application for planning permission for the Development and allocated reference number LW/24/0820
“Approval”	any approval, agreement, consent, certificate or expression of satisfaction in relation to this Deed

“Bus Service Contribution”	means the sum of £1,430 per Dwelling and where the contribution payable is calculated based on the number of Dwellings approved under reserved matters  up to a maximum contribution of  £214,500.00 (Two Hundred and Fourteen Thousand Five Hundred Pounds) save as to the extent that this is altered by the provisions of clauses 10 (indexation) and 11 (interest) being a financial contribution towards the cost of:-  maintaining the 166 Saturday service beyond 2029 and; improvements  to existing 166 or 167 or 168 services (and/o their replacement to provide some additional hourly  serving the Site and Wivelsfield area.	Comment by Morgan, Andrew: DACB - the contribution is a function of a per dwelling  multiplier - so the sum payable is dependent on RMA dwelling numbers

"Decision Letter"	means the decision letter in respect of the Appeal                                         

“Deputy Chief Executive,
Governance Services”	means the Deputy Chief Executive, Governance Services at County Hall, St Anne’s Crescent, Lewes, East Sussex, BN7 1UE for the time being of the County Council and shall include any successor of his and his duly authorised agents and representatives 
[bookmark: _Hlk192062090]“Commencement of Development”	means and including for the purposes of the Section 278 Agreement obligations in Schedule 4Part 3, Section A of this Deed the date on which any material operation (as defined in Section 56(4) of the Act) forming part of the Development begins to be carried out other than- but disregarding (for the purposes of this Deed and for no other purpose) the following operations consisting of site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and “Commenced” and “Commence Development” shall be construed accordingly. 	Comment by Helen Monaghan: Amends By ESCC are acceptable to LDC	Comment by Morgan, Andrew: DACB - agreed, but clarifying that this is still used for more than just those provisions and also that only Part 3A relates to the s278 requirements
	
“Commencement Date” 	means the date of Commencement of Development

"CIL Regulations"	means the Community Infrastructure Levy Regulations 2010 (as amended)
“Completion Date”	means the date of completion of all construction work on the Development notified to the Council by the Owner or the date of practical completion in any construction contract entered into concerning the Development by the Owner notified to the Council by the Owner or its agents or assigns, whichever is sooner and in the absence of such the date by which the Council considers the Development as been completed and is suitable for Occupation  
“Construction Index”	means the All-in Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or such other index as the County Council may reasonably nominate in the event that the All-in Tender Price Index shall no longer be published or its name or methodology be materially altered.	Comment by Helen Monaghan: Light blue highlighting removed as these were indicators on a template 	Comment by Morgan, Andrew: DACB - Noted
“Contributions”	the Council Contributions and the County Contributions
“Council Contributions”	the Recycling Contribution, Affordable Housing Contribution 
“County Council Contributions”	the Transport Bus Service Contribution and the School Bus Transport Contribution 
“Council Fees”	the S.106 Monitoring Fee the BNG Monitoring Fee, and the ……………………………… Fee 
“County Council Fees”	the Travel Plan Auditing Fee,  
“Deed”	this planning obligation
“Development”	the development of the Site by the erection of up to 150 dwellings, with associated works, parking, landscaping, publicly accessible open space, land for education or community use, with access from Green Road and Eastern Road as set out in the Application and to be carried out in accordance with the Planning Permission
“Director”	means the Director of Communities, Economy and Transport for the time being of the County Council and shall include his duly authorised agents and representatives and any successor of his
 “Director of Regeneration and Planning”  	
                                                         the Council’s Director of Regeneration and Planning and any other person nominated by the Council for the purposes of this Deed and shall include his duly authorised agents and representatives and any successor of his
“Dwelling”	a dwelling (including a house flat or maisonette) to be constructed pursuant to the Planning Permission
“Fees”	the Council Fees and the County Council Fees
“Highway Works”	means the works set out in Section B of Part 3 of Schedule 4
“Indexation”	the application of the relevant indexation calculation as set out in clause 10  
“Inflation Index”	means the “all items” index figure of the Retail Prices Index published by the Office for National Statistics or (if such index at the relevant time is no longer published) such other comparable index or basis for indexation as the Council or the County Council may specify
“Interest”	means interest from day to day at the annual rate of 4 per cent above the base lending rate of Lloyds Bank Plc from time to time
“Landscape and Ecological 
Management Plan”	means the detailed long-term landscape and ecological management plan for the areas of ……………………………………..and ecological measures approved  Condition …………………….of the Planning Permission, throughout the lifetime of the Development
	 “Notice”	                                           any notice or notification in relation to this Deed
“Occupation” and “Occupied”	occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and “Occupy” shall be construed accordingly
“Payment Notice”	a payment notice in the form set out in Part 2 of Schedule 3
[bookmark: _Hlk192066227]“Recycling Contribution”   	means a maximum of £2,850 (Two Thousand Eight Hundred and Fifty Pounds) being £19 per Dwelling payable as specified in Schedule 3 as a contribution to provide kerbside recycling facilities to the Dwellings, to include appropriate recycling containers for each Dwelling and for each Dwelling to be added to the Council’s kerbside recycling scheme, subject to Indexation 
“Plan”	means the location plan numbered CSA/6467/107 attached to this Deed at Schedule 1
“Planning Permission”	the planning permission subject to conditions to be granted by way of the Appeal including any amendments, variations of that permission and all approvals granted under that permission and for the avoidance of doubt shall include any permission granted pursuant to an application to amend or vary the Planning Permission under 73 of the 1990 Act unless the Council decides that a new agreement or variation of this Deed under section 106/s106A of the 1990 Act is required;
“Security Interest”	any mortgage, charge (whether fixed or floating, legal or equitable), pledge, lien, assignment by way of security or other security interest securing any obligation of any person, or any other agreement or arrangement having a similar effect
“Site”	the land against which this Deed may be enforced as shown edged red on the Plan and described in Schedule 1
“Specified Date”	the date on which or the date of the occurrence of the event by when  any obligation arising under this Deed is due to be performed or if paid earlier than that date the date of actual payment	Comment by Morgan, Andrew: DACB - there is no justification for indexation to a point later than actual payment if payment is made sooner than the trigger
[bookmark: _Hlk192067613]“Section 278 Agreement”	the agreement substantially in the form set out in- of the County Council’s standard draft with such amendments as may be agreed with Appendix with such amendments as may be agreed with the County Council and made under section 278 of the 1980 Act to secure the carrying out of Highway Works
“School Bus Transport 
Contribution” 	means the sum of  £3,895 per Dwelling and where the contribution payable is calculated based on the number of Dwellings approved under reserved matters up to a maximum contribution of £584,250.00 (Five Hundred and Eighty-Four Thousand Two Hundred and Fifty Pounds) save as to the extent that this is altered by the provisions of clauses 10 (indexation) and 11 (interest) being a financial contribution towards secondary school bus transport
“Travel Plan”	means the Travel Plan referred to in Schedule 4 and  as may be updated be agreement in writing between the Owner and the County Council	Comment by Morgan, Andrew: DACB - to allow flexibility with County’s agreement
“Travel Plan Auditing Fee”	£6,000.00 ( Six Thousand Pounds) save to the extent that this is altered by the provisions of clauses 10 and 11 payable as specified in Schedule 4 being paid to the County Council as a contribution to the costs of the County Council for auditing and monitoring the Travel Plan referred to in Schedule 4
“Working Day”		means a day when the United Kingdom clearing banks are open for business in the City of London

 


Affordable Housing Definitions	Comment by Helen Monaghan: a Shared Ownership Leaseholder who has staircased to or otherwise acquired 100% ownership (by virtue only of the grant of a DPA Waiver) or a tenant of an Affordable Housing Unit who exercises the right to acquire or other statutory right or in each case their successors in title 	Comment by Morgan, Andrew: DACB - now picked up within the definition of ‘Protected Tenant’ so no new/other definition appears necessary
“Acquiring RP”	the RP acquiring the Affordable Housing Land and the Affordable Housing Dwellings in accordance with Schedule 3
[bookmark: _Hlk195088487]“Affordable Dwellings” 	that part or parts of the Development to be constructed as Affordable Housing comprising 40 percent of the residential Dwellings together with the required number of car parking spaces to be provided in accordance with the ESCC car parking standards and with the Affordable Housing Plan or any alternative number and composition of Dwellings authorised by the Council 	Comment by Morgan, Andrew: DACB - this level of detail is properly a Reserved Matters issue for layout and design.
“Affordable Housing”	subsidised housing available to persons who cannot afford to rent or buy housing generally available on the open market 
[bookmark: _Hlk195088657]“Affordable Housing Commuted 
Sum”	means  a financial contribution:

i.  required in the event the number of Affordable Dwellings to be provided on site in accordance with an approved Affordable Housing Plan results in a figure that is not a whole number, the payment of  the fraction of an Affordable Dwelling will be calculated in accordance with the Council’s Affordable Housing SPD payable in accordance with Part 23 of Schedule 3
AND/OR	Comment by Helen Monaghan: My instructions are LDC will not accept monies in lieu of the provision of affordables	Comment by Morgan, Andrew: DACB - TW’s discussions with officers indicate that the council would be receptive to a financial contribution subject to operation of cascade as the council is looking to invest in its own affordable housing programme. Please review and take instructions 
ii. payable in lieu of the provision of the relevant Affordable Dwellings to which paragraph 14 of Part 1 of Schedule 3 applies and calculated in accordance with the Council's Affordable Housing SPD.
“Affordable Housing Land”	that part or parts of the Development upon which the Affordable Dwellings are to be constructed
“Affordable Housing Plan”	means a plan of the Site approved by the Council and showing the tenure, plot numbers, and internal floor space of the Affordable Dwellings 
“Affordable Rents”	Rents which are no more than eighty per cent (80%) (Including service charges) of the local market rent valued using the Royal Institute of Chartered Surveyors approved valuation methods for the relevant property type
“Assistant Director Property and 
Development”	the Council’s Assistant Director Property and Development or his successor or any other officer nominated by the Council for the purposes of this Deed 
“Chargee”	any mortgagee or chargee of the RP or the successors in title to such mortgagee or chargee or any receiver or manager (including an administrative receiver) appointed pursuant to the Law of Property Act 1925
“Chargee’s Duty	the tasks and duties set out in Section C of Part 12 of Schedule 3
DPA Waiver’                                           shall mean a waiver issued by Homes England (or any other body with power to issue such a waiver) which would have the effect of waiving Designated Protected Area grant funding conditions applied by Homes England in relation to staircasing within the Shared Ownership Lease in respect of all or part of the Site
“Dwelling”	a dwelling (including a house flat or maisonette) to be constructed pursuant to the Planning Permission
“Head of Homes First”	the Council’s Head of Homes First or his successor or any other officer nominated by the Council for the purposes of this Deed
“Homes England” 	the body known as Homes England established under the Housing and Regeneration Act 2008 or any successor organisation or body 
“Intermediate Sale or Intermediate 
Housing” 	means intermediate housing products including shared equity (shared ownership and equity loans) for sale and rent provided at a cost below market levels subject to the criteria in the Affordable Housing definition and in accordance with the guidelines published by the Government.
“Nomination Agreement”	means the nomination agreement substantially in the form set out in Schedule 6 to be agreed between the Council and the Acquiring RP 
“Open Market Dwellings”	Dwellings which are general market housing for sale on the open market and which are not Affordable Dwellings 
“Protected Tenant”	any tenant who has: 
a) exercised the right to acquire pursuant to the Housing Act 1996 or any statutory provision for the time being in force in respect of a particular Affordable Dwelling 
b) exercised any statutory right to buy in respect of a particular Affordable Dwelling
c)  been granted a Shared Ownership Lease which allows for stair-casing to 100% ownership by virtue only of the grant of a DPA Waiver 
[bookmark: _Hlk192067954]“RP”	a registered provider of social housing as defined in the Housing and Regeneration Act 2008 who is registered with the Homes England  pursuant to that Act and has not been removed from the register pursuant to that Act (or any equivalent provider of social housing resulting from a modification, extension or re-enactment of the type described in clause 2.5 of this Deed) and who is approved by the Assistant Director Property and Development having regard to the written details confirming how the Affordable Dwellings will be managed or any other organisation approved by the  Assistant Director Property and Development AND the following bodies are to be regarded as already approved RPs:

	[   include list pre-approved RPs                                    ]	Comment by Morgan, Andrew: DACB - can the council provide a list of currently approved RP to help expedite delivery?

“Shared Ownership Lease”	a shared ownership lease enabling a purchaser to buy a share of an Affordable Dwelling prepared in accordance with the Homes England guidelines

“Tenancy”		an assured tenancy agreement granted to a tenant at Affordable Rents in accordance with the Affordable Rents applicable at the date of the first occupation prepared in accordance with the Homes England  guidelines 
Biodiversity Net Gain Definitions 
“Biodiversity Net Gain”               means a net gain in biodiversity at the time when the Development on the Property is completed, calculated based on the difference between the pre development biodiversity value and the post development biodiversity value as evidenced by the BNG Metric. 
“Biodiversity Gain Land Monitoring Contribution” 
                                                         means the sum of £14,000 (Fourteen  Thousand Pounds)   to be paid by the Owner to the Council under paragraph 7[  ]  of Schedule 3[  ]   of this Deed save to the extent that this is altered by the provisions of clauses 10 and 11 (Indexation and interest )
“BNG Certificate of 
Practical Completion” 
                                                        means a written certificate of practical completion confirming that the on site habitat enhancements on the On Site Biodiversity Areas as set out in the On Site BNG Management Plan have been completed to the reasonable satisfaction of the Council and “practically completed” shall be construed accordingly.
“BNG Metric”                              means the metric published by Natural England for measuring the biodiversity value or relative biodiversity value of habitat or habitat enhancement.
“On Site Biodiversity Areas”       means the areas within the Site   to be laid out, managed, maintained and monitored to provide habitat enhancements for the purposes of achieving the Biodiversity Net Gain in accordance with the On Site BNG Management Plan

“On Site BNG Management Plan” means the plan to be submitted for approval by the Council prior to the Commencement of Development

Local Equipped Area of Play Definitions 
“Local Equipped Area of Play”	means an on-site play area to be provided on the Site by the Owner in the location as agreed at the Reserved Matters stage in accordance with the Local Equipped Area of Play Specification 
“Local Equipped Area of Play 
Maintenance Sum” 	means the sum of £40,000 (forty thousand pounds) being the amount associated with carrying out twenty (20) years future maintenance of the Local Equipped Area of Play and the Local Area of Play and payable as specified in Part 4 of Schedule 3
“Local Equipped Area of 
Play Specification”	means a specification for the laying out of the Local Equipped Area of Play to meet the requirements of Policies DM15 and DM16 of the Lewes District Local Plan Part 2 to be submitted and Approved in accordance Section A of Part 4 of Schedule 3 such specification to include: 
a) a description and generic list of any equipment to be installed in the Local Equipped Area of Play; 
b) the timing for the delivery of the Local Equipped Area of Play;   
c) the arrangements for making the Local Equipped Area of Play available to residents of the Dwellings; 
d) details of planting, landscaping and access to the Local Equipped Area of Play; and
e) the long-term maintenance and management of the Local Equipped Area of Play  
“Management Body”	means a company, trust or other appropriate body either established or appointed by the Owner to carry out the long term management and maintenance of any Local Equipped Area of Play and whose objectives shall include (but not be limited to):-
a) setting the level of the service charge for funding the running of the Management Body and collecting such charges from residents of the Development; and
b) ensuring accountability to residents of the Development

“Management Body Details”	means details of the Management Body which shall include the name and registered address of the Management Body (if applicable), details of the person or agent to contact at the Management Body and details of how the Management Body shall be or, in the case where the Management Body already exists, is constituted and funded including who shall be its members (or are its members in the case where the Management Body already exists) and details of its principal objects
“Management Scheme”	means a written scheme setting out:
a) details of the long-term management maintenance objectives and arrangements of the Local Equipped Area of Play together with timescales for their implementation; 
b) a timescale for the transfer of the Local Equipped Area of Play to the Management Body (if applicable); and
c) details of the source of funding for the Management Body (if applicable) or, including details of how the costs of managing and maintaining the Local Equipped Area of Play are to be collected
“Transfer Terms”	means a transfer made with the benefit of the following rights:
a) full and free rights of access (both pedestrian and vehicular) to and from the public highway; and 
b) full and free rights to the passage of water, soil, electricity, gas and other services through the pipes, drains, channels, wires, cables and conduits which shall be in the adjoining land up to and abutting the boundary to the relevant land and all such services to be connected to the mains;
                                                        and shall include the following terms and conditions:
a) title land shall be deduced in accordance with the provisions of the Land Registration Act 2002;
b) the relevant land shall be transferred subject to the matters contained in the Property Charges Registers of Title Numbers ESX285395 and ESX285112 of the Site and subject to such other matters as the parties may agree;
c) vacant possession shall be given on completion; and
d) the transfer(s) shall be made with full title guarantee.

[bookmark: _Toc92785922]2	CONSTRUCTION OF THIS DEED
2.1	Where in this Deed reference is made to any clause, paragraph or schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph or schedule or recital in this Deed.
2.2	Words importing the singular meaning where the context so admits include the plural meaning and vice versa.
2.3	Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeable in that manner.
[bookmark: a1019063]2.4	Wherever there is more than one person named as a party and where more than one party undertakes an obligation all their obligations can be enforced against all of them jointly and against each individually unless there is an express provision otherwise. The Council or the County Council (as relevant) may take action against, or release or compromise the liability of, any such person or party, or grant time or other indulgence, without affecting the liability of any other such person or party. 
2.5	Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it.
2.6	References to any party to this Deed shall include the successors in title to that party and to any party deriving title through or under that party and in the case of the Council the  successor to its statutory functions and in the case of the County Council the successor to their statutory functions]
2.7 	The headings are for reference only and shall not affect construction. 
[bookmark: _Toc92785923]3	LEGAL BASIS
3.1	This Deed is made pursuant to Section 106 of the Act, Section 111 of the 1972 Act, s1  Localism Act 2011 and all other powers enabling. 
3.2	The covenants, restrictions and requirements imposed upon the Owner and the Developer under this Deed create planning obligations pursuant to Section 106 of the Act and are enforceable by the Council and the County Council as local planning authority against the Owner, and the Developer.	Comment by Morgan, Andrew: DACB - only the Owner in respect of Section 106
4	CONDITIONALITY	
4.1	This Deed is conditional upon the grant of the Planning Permission save for the provisions of clauses 7.1,9, 13 and 14 (legal costs, change in ownership, jurisdiction and delivery clauses) which shall come into effect immediately upon completion of this Deed. 	Comment by Morgan, Andrew: DACB - keep under review subject to triggers
4.2	Schedule[s] 3 and 4 shall not come into effect until the Commencement of Development save for the provisions of paragraphs 1 and 2 of Section A of Part 1 of Schedule 3 (affordable housing pre-commencement provisions) and Part 2 of Schedule 4 and paragraphs 1 and 2 of Section A of Part 3 of Schedule 4 (highways pre-commencement provisions) which shall come into effect immediately upon grant of the Planning Permission.
4.3	Any planning obligations in this Deed shall not take effect and shall not be enforceable by (as applicable) the Council and/or the County Council if the Inspector determining the Appeal finds in their Decision Letter that in their opinion the requirement for  one or more of the planning obligations (including their extent/quantum) in this Deed is not compliant with the CIL Regulations or is immaterial to the grant of the Planning Permission and in that situation then that specific planning obligation or those planning obligations (or relevant extent/quantum) will not come into effect and shall be void for the purposes of this Deed and neither the Owner nor (as applicable) the Council or County Council shall be obligated to comply with the terms of the  relevant planning obligation(s) but the remaining clauses and planning obligations within this Deed will remain in full force and effect AND for the avoidance of any doubt no modification of this deed under Section 106A of the 1990 Act shall be necessary for this Clause 4.3 to take effect.

[bookmark: _Toc92785925][bookmark: _Toc92785928]5	THE OWNER’S COVENANTS 
5.1	Subject to Clause 4.3 the Owner covenants with the Council as set out in Schedule 3.
5.2	Subject to Clause 4.3 tThe Owner covenants with the County Council as set out in Schedule 4. 
[bookmark: _Toc92785926]6	THE COUNCIL’S AND THE COUNTY COUNCIL’S COVENANTS
6.1	Subject to Clause 4.3 tThe Council and County Council covenant with the Owner as set out in Schedule 2.
7	MISCELLANEOUS
7.1	The Owner shall pay to the Council and the County Council on completion of this Deed their reasonable legal costs and disbursements incurred in the negotiation, preparation and execution of this Deed including liaison between the Council and the County Council for the purposes of this Deed 
7.2	No provisions of this Deed shall be enforceable under the Contracts (Rights of Third Parties) Act 1999 
7.3		Insofar as any part of this Deed is found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed.
7.4	This Deed shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owner) it is modified by any statutory procedure or expires prior to the Commencement of Development.
7.5	No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after they have parted with their entire interest in the Site unless they held such an interest at the date the breach occurred
7.6	Nothing in this Deed shall prohibit or limit the right to develop any part of the Site in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed. 
7.7	The provisions of this Deed shall not be enforceable against:
(i)	the purchasers or occupiers of individual Dwellings forming part of the Development save for paragraph 7 of Part 1 of Schedule 3 which (subject to paragraph 12 of said Part 1 of Schedule 3) shall be enforceable against the owners and occupiers of Affordable Dwellings or their mortgagees; or
(ii)	any statutory undertaker who has or acquires an interest in the Site by virtue of having plant or apparatus situated therein.
7.8	Nothing contained or implied in this Deed shall prejudice or affect the rights discretions powers duties and obligations of the Council and County Council under all statues by-laws statutory instruments orders and regulations in the exercise of their functions as a local authority.
[bookmark: _Toc92785931]8	WAIVER
No waiver (whether expressed or implied) by the Council and/or the County Council or Owner of any breach or default in performing or observing any of the covenants terms or conditions of this Deed shall constitute a continuing waiver and no such waiver shall prevent the Council and/or the County Council or Owner from enforcing any of the relevant terms or conditions or for acting upon any subsequent breach or default.
[bookmark: _Toc92785932]9	CHANGE IN OWNERSHIP
	The Owner agrees to give the Council and the County Council (as relevant) immediate written notice of any change in ownership of any of its interests in the Site occurring before all the obligations under this Deed have been discharged (other than the sale or disposal of individual Dwellings (including to/by an RP) forming part of the Development or any disposal to the Management Body in accordance with the Approved Management Scheme) such notice to give details of the transferee’s full name and address or registered office together with the area of the Site or unit of occupation purchased by reference to a plan.
[bookmark: _Toc92785933][bookmark: _Hlk192081365]10	INDEXATION 
 10.1     In the event that the payment of any Fees become due or (in accordance with this Deed) is paid more than twelve calendar months after the date of this Deed, the Owner agrees with the Council and the County Council that the Fee shall be increased by the application of the following formula:

              A =  B x C
                        D
               where:
             [image: ]
10.2      In the event that the payment of any Contributions become due or is paid  more than twelve calendar months after the date of this Deed, the Owner agrees with the Council and the County Council that the Contribution shall be increased by the application of the following formula:

                        A = B x C
                         D
                        where: 
A is the sum actually payable on the relevant Specified Date
B is the original sum mentioned in this Deed
    C is the Construction Index for the quarter immediately preceding the relevant Specified Date
    D is the Construction Index for the quarter immediately preceding the date of this Deed 
    C divided by D is equal to or greater than 1

[bookmark: _DV_M241][bookmark: _Toc92785934]11	INTEREST
If any payment due under this Deed is paid late, Interest will be payable from the date payment is due to the date of payment 
12	VAT
All consideration given in accordance with the terms of this Deed shall be exclusive of any value added tax properly payable.
13	JURISDICTION
This Deed is governed by and interpreted in accordance with the law of England.
14	DELIVERY
The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of no effect until this Deed has been dated.
15	SPECIFIED DATE AND PAYMENT NOTICE 
15.1	Where this Deed imposes a requirement to make a payment, undertake an act or cease an activity on a Specified Date the Owner shall:  
15.1.1		make any and all payments due under this Deed to the Council or the County Council (as relevant) and provide a fully completed Payment Notice with each payment
15.1.2	give Notice of the Specified Date to the Council or the County Council (as relevant)not more than seven days after such Specified Date and 
15.2	If Notice of a Specified Date is not given to the Council or the County Council as required by clause 15.1.2 above the Council or the County Council (as relevant) shall be entitled in its absolute discretion to determine the Specified Date. Following determination of a Specified Date the Council or the County Council (as relevant) shall give Notice of the Specified Date to the Owner. 

16	SERVICE OF NOTICES ETC 
16.1	Any Notice or Approval must be in writing and unless the receiving person or party or his authorised agent acknowledges receipt, is valid if, and only if - 
[bookmark: _Toc187137091][bookmark: _Toc187137201][bookmark: _Toc187140360][bookmark: _Toc187216623]16.1.1	it is given by hand, sent by registered post or sent by recorded delivery and
16.1.2	it is served at any of the following:
· [bookmark: _DV_M298][bookmark: _Toc187137092][bookmark: _Toc187137202][bookmark: _Toc187140361][bookmark: _Toc187216624]the address of the receiving person or party stated in this Deed or such other address in England for service as the receiving person or party may have previously notified in writing
· the last known address of the receiving person or party
· in the event that the receiving person or party is a corporate body, at the registered office of that body in England or the principal office of that body in England
16.2	Where the agreement, Approval or consent is required by the Owner from the Council or the County Council under the terms of this Deed such agreement, any such agreement, Approval or consent shall be given on behalf of:
(i) the Council by the Director of Regeneration and Planning 
(ii) the County Council by the Deputy Chief Executive, Governance Services

16.3	Any Notice or Approval given by hand in accordance with clause 16.1 is to be treated as served when left at the relevant address or office.
16.4	Unless it is returned through the Royal Mail undelivered, any Notice or Approval sent by registered post or recorded delivery in accordance with clause 16.1 is to be treated as served on the third Working Day after posting, regardless of whether or not it is received. 
16.5	If the receiving person or party consists of more than one person, a Notice to one of them is Notice to all. 
16.6	Approvals and Notices shall not be unreasonably withheld or delayed .	Comment by Aminata Roberts: Additional wording not agreed. Determining whether notice or approval has been ‘unreasonably withheld or delayed’ is an objective test - to my knowledge relying on common law principles, albeit mainly derived from landlord and tenant cases (not planning cases) as far as I can tell. Also, Councils must retain their statutory/public law functions and so cannot always be bound by dispute provisions.	Comment by Morgan, Andrew: DACB - not contesting, so removed

17	LOCAL LAND CHARGE
17.1	This Deed shall be registered as a local land charge by the Council.
17.2	Following the performance and satisfaction of all the obligations contained in this Deed the Council shall following written request from the Owner effect the cancellation of all entries made in the Register of Local Land Charges in respect of this Deed.
18.	DISPUTE PROVISIONS
18.1 	In the event of any dispute or difference arising between any of the parties to this Deed in respect of any matter contained in this Deed such dispute or difference shall be referred to an independent and suitable person holding appropriate professional qualifications to be appointed (in the absence of an agreement) by or on behalf of the president for the time being of the professional body chiefly relevant in England with such matters as may be in dispute and such person shall act as an expert whose decision shall be final and binding on the parties in the absence of manifest error and any costs shall be payable by the parties to the dispute in such proportion as the expert shall determine and failing such determination shall be borne by the parties in equal shares. 
18.2 	In the absence of agreement as to the appointment or suitability of the person to be appointed pursuant to Clause 18.1 or as to the appropriateness of the professional body then such question may be referred by either party to the president for the time being of the Law Society for him to appoint a solicitor to determine the dispute such solicitor acting as an expert and his decision shall be final and binding on all parties in the absence of manifest error and his costs shall be payable by the parties to the dispute in such proportion as he shall determine and failing such determination shall be borne by the parties in equal shares. 
18.3 	Any expert howsoever appointed shall be subject to the express requirement that a decision was reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than twenty Working Days after the conclusion of any hearing that takes place or twenty Working Days after he has received any file or written representation. 
18.4 	The expert shall be required to give notice to each of the said parties requiring them to submit to him within ten Working Days of notification of his appointment written submissions and supporting material and the other party will be entitled to make a counter written submission within a further ten Working Days. 
18.5 	The provisions of this clause shall not affect the ability of the Council or County Council to apply for and be granted any of the following: declaratory relief, injunction, specific performance, payment of any sum, damages, any other means of enforcing this Deed and consequential and interim orders and relief.


[bookmark: _Toc92785935]

SCHEDULE 1
Details of the Owner’s Title, Mortgagee’s Charge 
and description of the Site and Plan

1. The Owner is the registered proprietor of freehold title numbers ESX285395 and ESX285112 registered at H.M Land Registry.
2. [bookmark: _Hlk195092889]The Site comprises the whole of freehold title number ESX285395 and is known as south and east side of Eastern Road Wivelsfield Green Haywards Heath East Sussex and ESX285112 and is known as land on the south side of Green Road Wivelsfield Green Haywards Heath East Sussex
3. The Owner warrants that no person other than the Owner and the Developer has any legal or equitable interest in the Site. 

























SCHEDULE 2
Part 1
The Council’s covenants with the Owner

The Council shall issue the Planning Permission within 5 Working Days of completion of this Deed
1. The Council covenants with the Owner as follows:
1.1. on receipt the Council shall pay all contributions received from the Owner into an interest bearing bank account;   
1.2. the Council shall apply the contributions received only for the purposes set out in this Deed and for no other purpose; 
1.3. in the event that any part of any contribution(s) received by the Council have not been spent or committed for expenditure in accordance with this Deed within 10 years from the date of receipt by the Council of any such contribution or part thereof the Council shall on written request repay any such monies together with accrued interest to whichever person paid that contribution.


[bookmark: startdocument][bookmark: documentstart]Part 2
The County Council's covenants with the Owner
1. The County Council covenants with the Owner as follows:
1.1. on receipt the County Council shall pay all contributions received from the Owner into an interest bearing bank account;   
1.2. the County Council shall apply the contributions received only for the purposes set out in this Deed and for no other purpose; 
1.3. in the event that any part of any contribution(s) received by the County Council have not been spent or committed for expenditure in accordance with this Deed within 10 years from the date of receipt by the Count Council of any such contribution or part thereof the County Council shall on written request repay any such monies together with accrued interest to whichever person paid that contribution.

1. 

SCHEDULE 23
[bookmark: _Toc346801429]The Owner’s Covenants with the Council

PART 1 – AFFORDABLE HOUSING
Section A – General Provisions
Pre-commencement
1. The Affordable Housing Plan shall be submitted to Council not later than the submission of the last of the applications for reserved matters approval and there shall be no Commencement of Development until such written approval to the Affordable Housing Plan by the Council is given (such approval not to be unreasonably withheld or delayed by the Council) Provided that the Owner shall be entitled to seek approval of any revised Affordable Housing Plan for the purposes of compliance with the obligations in this Part 1	Comment by Helen Monaghan: Please give reasons for the additional wording and it appears vague , what point do they stop submitting revised  AHP 	Comment by Morgan, Andrew: DACB- this is just to recognise that an updated version of the AHP can be presented for approval because RP feedback/circumstances may justify changes and we would prefer acknowledgment. The revised version has to accord with what an AHP is defined as including so is just as precise. This is distinct from engaging the cascade as it may be that minor tweaks to the original AHP can facilitate a contract with RP.
2. Subject to paragraphs 14 to 18 (cascade) and Section C (Chargee's duty) the Affordable Dwellings shall be delivered in accordance with an approved Affordable Housing Plan 
3. The Development shall not be Commenced until the Owner has entered into an unconditional and binding contract to transfer the Affordable Housing Land and the Affordable Dwellings to the Acquiring RP on the terms and with the benefit of the rights specified in Section B of Part 1 of Schedule 23 and a certified copy of the contract has been delivered to the Director of Regeneration and Planning 	Comment by Morgan, Andrew: DACB - we can see no need for this obligation or that early given the outcome secured by paragraph 3.	Comment by Helen Monaghan: This is an outline application , there is plenty of time to engage with an RP and there is a cascade provision that assists your client should they fail to get an RP on board 	Comment by Morgan, Andrew: DACB - with the delivery and RP contracting restrictions secured by para 5 we would still query the ‘necessity’ of an obligation that the scheme cannot be commenced until an unconditional RP contract is in place (and bearing in mind what unconditional implies). Propose to delete OR specifically highlight as a provision to be considered for deletion by the inspector pursuant to Clause 4.3.

From TW’s practical and commercial perspective it is unusual to enter into a contract with RP prior to commencement of development. Notably, this is a larger site and RPs may not entertain a contract whereby it is a number of years before they see units handed over to them. 

With the s106 controls on the identity of the RP, tenures and use restrictions we cannot see any reason why it would be necessary to provide a copy of the contract at any stage.

Construction standards for Affordable Dwellings
4. The Affordable Dwellings shall be constructed in compliance with the Acquiring RPs design standard   
Occupation of Open Market Dwellings
5. No more than 75 25% of the Open Market Dwellings shall be Ooccupied until all of the Affordable Dwellings have been constructed in accordance with the Planning Permission and this Deed and transferred ready for residential occupation to the Acquiring RP and notification to this effect has been received by the Council. 
Nomination Agreement
6. None of the Affordable Dwellings shall be Occupied until the Acquiring RP has entered into a Nomination Agreement with the Council.  
Use of Affordable Housing Land and Dwellings
[bookmark: _Hlk192151783]No building or structure shall be constructed on the Affordable Housing Land other than the Affordable Dwellings. 
7. The Affordable Dwellings shall not be used other than for Affordable Housing.
8. No less than 75% of the Affordable Dwellings shall be occupied pursuant to a Tenancy 
9. No more than 25% of the Affordable Dwellings shall be occupied pursuant to Intermediate Housing/Sale
10. Occupation of the Affordable Dwellings shall be limited to persons included on the Council’s housing register unless otherwise agreed with the Council.
11. The Acquiring RP shall comply with the completed Nomination Agreement. 

Obligations not binding on specified persons
12. The obligations in paragraphs 1 to 11 of this Schedule shall not be binding on: 
a) any Protected Tenant or any person deriving title from the Protected Tenant or any successor in title thereto; and
b) any Chargee provided that the Chargee shall have first complied with the Chargee’s Duty; 
Provision of Information
13. The Owner and the Acquiring RP shall forthwith provide the Council with such information as the Council may reasonably require in connection with the Affordable Housing Land and the Affordable Dwellings including correspondence with the Homes England.
Cascade
14. In the event that, following the expiry of 6 months from the date upon which the Planning Permission is granted, the Owner has been unable to exchange contracts with a RP and where the Owner has demonstrated the same by way of the provision of written evidence to the reasonable satisfaction of the Council then the Owner shall be entitled to submit to the Council an alternative proposal (“the Alternative Affordable Housing Proposal”) for the provision of the units as Affordable Housing.
15. The Alternative Affordable Housing Proposal shall include:
15.1. details of the proposed alternative form of ownership and tenure of the Units which shall comply with the definition of Affordable Housing within the prevailing National Planning Policy Framework; and
15.2. such other details as the Council may reasonably require.
16. The Council may but shall not be obliged to agree the Alternative Affordable Housing proposal.

17. Following approval of the Alternative Affordable Housing Proposal the former units shall (subject to paragraph 18) be provided in accordance with the Alternative Affordable Housing Proposal and shall not be Occupied otherwise than as Affordable Housing but shall otherwise be free of the obligations in this Schedule save for those obligations that the parties agree shall remain in effect and which shall apply to the Alternative Affordable Housing Proposal

18. In the event that following the expiry of 3 months from the date upon which the Council approved the Alternative Affordable Housing Proposal the Owner has been unable to exchange contracts with a RP or otherwise been able to enter into a legally binding contract for the disposal of the relevant form(s) of Affordable Housing and where the Owner has demonstrated the same by way of the provision of written evidence to the reasonable satisfaction of the Council then the Owner shall be entitled to pay an Affordable Housing Commuted Sum in respect of the relevant Dwellings AND those Dwellings may be disposed of as Open Market Dwellings provided that such an Affordable Housing Commuted Sum has been received by the Council

18.1. 	Comment by Helen Monaghan: Cascade
In the event that, following the expiry of 6 months from the date upon which the Planning Permission is granted, the Owner has been unable to exchange contracts with a RP and where the Owner has demonstrated the same by way of the provision of written evidence to the reasonable satisfaction of the Council then the Owner shall be entitled to submit to the Council an alternative proposal (“the Alternative Affordable Housing Proposal”) for the provision of the units as Affordable Housing.

15.	The Alternative Affordable Housing Proposal shall include:
details of the proposed alternative form of ownership and tenure of the Units which shall comply with the definition of Affordable Housing within the National Planning Policy Framework; and
such other details as the Council may reasonably require.

16.	The Council may but shall not be obliged to agree the Alternative Affordable Housing proposal.

17.	Following approval of the Alternative Affordable Housing Proposal the former units shall be provided in accordance with the Alternative Affordable Housing Proposal and shall not be occupied otherwise than as Affordable Housing but shall otherwise be free of the obligations in this Schedule save for those obligations that the parties agree shall remain in effect and which shall apply to the Alternative Affordable Housing Proposal.
	Comment by Helen Monaghan: Suggested alternative 	Comment by Morgan, Andrew: DACB - TW would be happy to accept the alternative with recognition of AH commuted sum given discussions with the council 

Section B - Terms and rights
1. The transfer of the Affordable Housing Land and the Affordable Dwellings shall be made with the benefit of the following rights:
a) Full and free rights of access both pedestrian and vehicular from the public highway to the Affordable Housing Land 
b) Full and free rights to the passage of water soil electricity gas and other services through the pipes drains channels wires cables and conduits which shall be in the adjoining land up to and abutting the boundary to the Affordable Housing Land all such services to be connected to the mains.
2. The transfer of the Affordable Housing Land and the Affordable Dwellings shall include the following terms and conditions:
(a) Title to the Affordable Dwellings shall be deduced in accordance with the provisions of the Land Registration Act 2002
(b) The Affordable Housing Land and Affordable Dwellings shall be transferred subject to the matters contained in the Property Charges Registers of the Title Numbers referred to in Schedule 1 and subject to such other matters as the parties may agree
(c) Vacant possession of the Affordable Housing Land and Affordable Dwellings shall be given on completion
(d) The transfer of the Affordable Housing Land and Affordable Dwellings shall be made with full title guarantee

Section C - Chargee’s Duty
1. The provisions in this Schedule 3 shall not be binding on a Chargee of the whole or any part of the Affordable Dwellings or any persons or bodies deriving title through such Chargee:
	PROVIDED THAT:
(a)  such Chargee shall first give written Notice to the Council of its intention to dispose of the Affordable Dwellings and shall have used reasonable endeavours over a period of three months from the date of the written notice to complete a disposal of the Affordable Dwellings to another RP or to the Council for a consideration not less than the amount due and outstanding under the terms of the relevant security documentation including all accrued principal monies, interest and costs and reasonable expenses; and
(b) if such disposal has not completed within the three month period, the Chargee shall be entitled to dispose of the Affordable Dwellings free from the affordable housing provisions in this Schedule which provisions (provided that Section C 1(a) has been complied with in full) shall determine absolutely
As long as these provisions do not require the Chargee to act contrary to its legal duties under the charge or mortgage
2. The provisions of section 1(a) and 1(b) of this section shall not be binding on a Protected Tenant or any person deriving title from the Protected Tenant (including any Chargee of a Protected Tenant) or any successor in title thereto and nor shall it be binding or enforceable against any Chargee with an interest in a Shared Ownership Lease or any purchaser from such Chargee or any successor in title to such purchaser .

PART 2 – CONTRIBUTIONS AND PAYMENT NOTICE

1. Prior to Occupation of the Development to pay to the Council the Recycling Contribution together with any Interest and Indexation payable under this Deed 
2. The Development shall not be Occupied until the Recycling Contribution has been paid to the Council together with any Interest and Indexation payable under this Deed and the Council has certified that the said payments have been made 
3. In the event an Affordable Housing Commuted Sum is required it shall be paid prior to Occupation of the Development to pay to the Council together with any Interest and Indexation payable under this Deed 	Comment by Helen Monaghan: Changers to triggers are unacceptable 	Comment by Morgan, Andrew: DACB - council’s trigger of first Occupation is accepted for a partial AH unit payment
4. The Development shall not be Occupied until the Affordable Housing Commuted Sum if so required) has been paid to the Council together with any Interest and Indexation payable under this Deed and the Council has certified that the said payments have been made (such certification not to be unreasonably withheld or delayed) 


PART 3 
 Biodiversity Net Gain
1.	To submit the On Site BNG Management Plan to the Council for approval prior to the Commencement of Development.  The Council shall confirm its approval or otherwise within   20 (twenty) Working Days of receipt of the On Site BNG Management Plan (or other timeframe agreed in writing), such approval shall not be unreasonably withheld or delayed.	Comment by Morgan, Andrew: DACB - query whether the standard BNG Plan condition would be preferred route. Section 106 only really necessary to secure payment of BNG monitoring contribution	Comment by Helen Monaghan: On going monitoring is necessary and should be secured by obligations 	Comment by Morgan, Andrew: DACB - TW is content to deal with this in the s106
2.	Not to Commence Development on the Property until the On Site BNG Management Plan has been submitted to the Council.  
3.	To maintain, manage and monitor the On Site Biodiversity Areas in accordance with the On Site BNG Management Plan for a period of 30 (thirty) years (“the Covenant Period”) commencing from the date on which the BNG Certificate of Practical Completion has been issued (“the Covenant Start Date”).
4.	Following the implementation of the habitat enhancements set out in the On Site BNG Management Plan, the Owner shall serve notice on the Council inviting it to inspect the On Site Biodiversity Areas and the Council shall issue the BNG Certificate of Practical Completion confirming that the On Site Biodiversity Areas have been completed to its reasonable satisfaction, and: 
(a)	If the Council identifies necessary remedial works to implement  the On Site BNG Management Plan, the Owner shall complete such remedial works to the reasonable satisfaction of the Council; and
(b)	Upon completion of any remedial works, the Owner shall serve notice on the Council inviting it to inspect the remedial works identified pursuant to paragraph 4(a) and the Council shall issue the BNG Certificate of Practical Completion.
5.	To submit to the Council a report on the outcomes of the monitoring undertaken pursuant to paragraph 3 at the following intervals:
(a)	Two year anniversary of the Covenant Start Date;
(b)	Five year anniversary of the Covenant Start Date;
(c)	Ten year anniversary of the Covenant Start Date;
(d)	Twenty year anniversary of the Covenant Start Date;
(e)	Thirty year anniversary of the Covenant Start Date.

6.	If any monitoring report submitted pursuant to paragraph 5 of this Schedule  identifies that remedial or corrective measures are required to any of the On Site Biodiversity Areas in order to ensure that they meet the standards set out in the approved On Site BNG Management Plan, such measures shall be undertaken by the Owner in accordance with the timescales agreed with the Council .
7.	To pay the Biodiversity Gain Land Monitoring Contribution  to the Council for checking and approving the monitoring reports set out in paragraph 5 prior to the Occupation of any Dwellings within the Development. 
8.	Not to Occupy or cause or permit the Occupation of any Dwellings within the Development until the Biodiversity Gain Land Monitoring Contribution as required under paragraph 7 of this Schedule has been paid in full to the Council. 
9.	The Owner hereby covenants with the Council to allow and permit access to the Property to the Council and its consultant in order to inspect the On Site Biodiversity Areas to ensure compliance with the On Site BNG Management Plan.  
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[bookmark: _Hlk179366104]PART  4 –LOCAL EQUIPPED AREA OF PLAY
Section A - General Provisions 
1. [bookmark: _Hlk180055134][bookmark: _Hlk180053613][bookmark: _Hlk182471578]Within six (6) months of Commencement of the Development, the Local Equipped Area of Play Specification shall be submitted to the Council for Approval and there shall be no Occupation of the Development until such written Approval to the Local Equipped Area of Play Specification is given (such Approval being the “Local Equipped Area of Play Specification”)
2. The Council shall review and give written approval to the Owner in respect of the  Local Equipped Area of Play Specification submitted to it pursuant to paragraph 1 of this Section A as soon as reasonably possible following submission of such Local Equipped Area of Play Specification.
3. The Owner shall lay out the Local Equipped Area of Play in accordance with the Approved Local Equipped Area of Play Specification (subject to any amendments Approved by the Council from time to time) prior to the Occupation of more than 50 % of the Open Market Dwellings or such alternative programme of implementation, agreed in writing with the Council.
4. The Owner shall not Occupy nor cause or permit Occupation of more than 75%  of the Open Market Dwellings until the Management Scheme has been submitted to the Council for its Approval in respect of the Local Equipped Area of Play. 
5. The Owner shall not Occupy nor cause or permit Occupation of more than 75% of the Open Market Dwellings until the Management Scheme in respect of the Local Equipped Area of Play has been Approved in writing by the Council. 
6. Following the laying out of the Local Equipped Area of Play pursuant to paragraph 3 of this Section and prior to the transfer or until such time as the Local Equipped Area of Play in accordance with this Schedule may be transferred, the Local Equipped Area of Play shall be maintained (including repair, replacement and renewal as necessary) by the Owner in accordance with the Local Equipped Area of Play Specification (subject to any amendments Approved by the Council from time to time).
7. The Owner shall use the the Local Equipped Area of Play for the purpose of recreation and amenity only for the benefit of the residents of the Dwellings and the general public.
8. Prior to the Occupation of the Development, the Owner shall elect in writing to the Council whether it will:
8.1	retain and maintain the Local Equipped Area of Play in accordance with the Approved Management Scheme.
8.2	transfer the Local Equipped Area of Play to a Management Body in accordance within the provisions of Section B of this Part; or
8.3	transfer the Local Equipped Area of Play to the Council (such transfer being dependent on the agreement of the Council to such transfer) in accordance with the provisions of Section C of this Part.  
Section B – Transfer of the Local Equipped Area of Play to a Management Body 
1. If the Owner elects to transfer of the Local Equipped Area of Play Space to the Management Body pursuant to paragraph 8.2 of Section A of this Part, the Owner shall: 
1.1	not Occupy nor allow or permit Occupation of more than 75% of the Open Market Dwellings until the Management Body Details and Management Scheme in relation to the Local Equipped Area of Play have been submitted to the Council for its Approval. The Council may withhold its Approval where it is not reasonably satisfied about the capability of the Management Body to discharge the obligations under the Management Scheme, the financial arrangements generally and the fairness of the charges likely to be applied.  In the event that the Council withholds its Approval in this way, the Owner shall provide additional Management Body Details and another Management Scheme to the Council for its Approval; 
1.2	not Occupy nor cause or permit Occupation of more than 75% of the Open Market Dwellings until the Management Body Details for the Local Equipped Area of Play have been Approved in writing by the Council; 
1.3	following the receipt of the written Approval from the Council of the Management Body Details and the Management Scheme, establish and/or appoint the Management Body to maintain the Local Equipped Area of Play; 
1.4	ensure that the Management Body has sufficient working capital to enable it to carry out its principal objectives and in this regard the Owner may procure that there is included in each transfer deed of the freehold interest in each of the Dwellings or under a separate estate service charge deed to be entered into by the transferee of each Dwelling simultaneously with such transfer a requirement that each transferee shall contribute to the costs of the Management Body  whilst he is the owner of any Dwelling and on transfer of or devolution of the title to the Dwelling will ensure that the new transferee becomes liable to contribute to the costs of the Management Body; 
1.5	following Approval of the Management Scheme, implement the Management Scheme until such time as the transfer of  the Local Equipped Area of Play to the Management Body completes at which point the Management Body will then continue with the Management Scheme; 
1.6	upon establishment and/or appointment of a Management Body, provide the Council with: 
1.6.1	formal evidence of the provision of the working capital of the Management Body;
1.6.2	copies of the Memorandum and Articles of Association of the Management Body (if applicable); 
1.6.3	a copy of the certificate of incorporation of the Management Body (if applicable); 
1.6.4	confirmation of the identities of the directors or officers or relevant staff of the Management Body; and 
1.6.5	confirmation of the registered office of the Management Body (if applicable)
PROVIDED THAT such information will not need to be provided where it has already been provided to the Council during the submission of any draft Management Body Details or Management Scheme; 
1.7	prior to the expiry of six (6) months following Practical Completion of the Development to transfer the Local Equipped Area of Play to the Management Body on the Transfer Terms and in a physical state rendered fit for its proposed purpose, suitably landscaped or surfaced (as the case may be) and free from debris and other conditions which would prevent the Local Area of Play and the Local Equipped Area of Play from being used for its intended purpose and such transfer shall be provided in a form acceptable to the Council (acting reasonably) at nil consideration; 
1.8	ensure that the transfer of the Local Equipped Area of Play shall contain the following covenants which shall be given by the transferee for the benefit of the Owner: 
1.8.1	the Local Equipped Area of Play shall not be developed or used for any purpose other than for any or all of the following purposes: open space, recreation and amenity;
1.8.2	that the Local Equipped Area of Play is to be maintained in accordance with the Approved Management Scheme upon the transfer of any part of the Local Equipped Area of Play to the Management Body; 
1.8.3	that the Management Body (as the Owner’s successors in title) shall: 
a) manage and maintain the Local Equipped Area of Play in accordance with the provisions of this Deed; 
b) secure that its principal objects shall at all times include being responsible for the management and maintenance of the Local Equipped Area of Play;  
c) maintain a sufficient working capital to enable it to perform its principal objects; and 
d) not to develop or use the whole or any part of the Local Equipped Area of Play other than for public recreation and amenity and the Owner and its successors in title shall not dispose of all or part of the Local Equipped Area of Play without imposing the same restriction on the transferee nor will they place or attempt to place any restriction on the use or impose any charge (other than the charges to be imposed on the owners of the Dwellings pursuant to paragraph 1.4 above) or do any other thing which would discourage the use of t the Local Equipped Area of Play by members of the public generally whether or not such persons are residents of the Dwellings. 
Section CD – Maintenance of the Local Equipped Area of Play by the Owner
1. [bookmark: _BPDC_LN_INS_1109][bookmark: _BPDC_PR_INS_1110]If the Owner elects to retain and maintain the Local Equipped Area of Play the Owner shall:
[bookmark: _BPDC_LN_INS_1107][bookmark: _BPDC_PR_INS_1108][bookmark: _BPDC_LN_INS_1105][bookmark: _BPDC_PR_INS_1106]
1.1. [bookmark: _BPDC_LN_INS_1103][bookmark: _BPDC_PR_INS_1104]following Approval of the Management Scheme implement the Approved Management Scheme and maintain the Local Equipped Area of Play in accordance with the Approved Management Scheme.
PART 5
THE LANDSCAPE AND ECOLOGICAL MANAGEMENT PLAN
1	Prior to Commencement of the Development to submit to the Council for approval (in writing) the Landscape and Ecological Management Plan
2	Not to allow Commencement of the Development unless and until the Landscape and Ecological Management Plan has been approved (in writing) by the Council 
3	Following approval of the Landscape and Ecological Management Plan by the Council, to implement the Landscape and Ecological Management Plan from Commencement of the Development and ensure the Landscape and Ecological Management Plan is implemented through the lifetime of the Development by the Owner unless written agreement of the Council is given to the contrary
4	To notify the Council of the intended implementation date of the Landscape and Ecological Management Plan
510	Not allow implementation of the Landscape and Ecological Management Plan until notification has been received by the Council 
611	To notify the Council of the Completion of the Development




 SCHEDULE 4
The Owner’s Covenants with the County Council

The Owner covenants with the County Council as follows:
PART 1 – TRAVEL PLAN
Section A - Travel Plan Auditing Fee
1. 	Prior to Occupation of the Development to pay to the County Council the Travel Plan Auditing Fee together with any Interest or Indexation- payable under this Deed.  
2. 	Not to Occupy the Development until the Travel Plan Auditing Fee has been paid to the County Council together with any Interest or Indexation payable under this Deed. 

Section B – Travel Plan Covenants 
 The Owner covenants with the County Council as follows:
1.	Prior to the first Occupation of any part of the Development to prepare and submit to the County Council a draft travel plan (“the Draft Travel Plan”) such plan to be based on and consistent with the analysis contained in the Transport Assessment submitted in support of the planning application December 2024.
2.	Not to Occupy or cause or allow to be Occupied any part of the Development until the Draft Travel Plan has been approved in writing by the County Council as the travel plan (“the Travel Plan”)
3.	To use reasonable endeavours to achieve the objectives set out in the Travel Plan (“the Travel Plan Objectives”) and on the Occupation of 25% of the Dwellings to be Occupied to submit to the County Council base line data and thereafter monitoring information (data and report) in accordance with the methodology(ies) detailed in the Travel Plan. To identify measures and initiatives to achieve the Travel Plan Objectives (including but not limited to   a £200 flexible sustainable travel voucher per Dwelling upon Occupation of each Dwelling)	Comment by Aminata Roberts: Awaiting further instructions.	Comment by Morgan, Andrew: DACB - instructed that the £200 voucher is offer NOT both
4.	If the monitoring information submitted shows that the Travel Plan Objectives are not being achieved then after each monitoring of the Travel Plan to implement further suitable measures and initiatives in agreement with the County Council to achieve the Travel Plan Objectives before the next monitoring surveys

PART 2 –Transport Contribution
1. Prior to Occupation of a Dwelling Commencement of Development to pay to the County Council 50% of the Transport Bus Service Contribution in full
2. Not to Occupy or allow Occupation of a Dwelling until Commence Development until the Transport – the initial 50% of the Bus Service Contribution has been paid to the County Council in full 
3.      Prior to Occupation of more than 50% of the Dwellings to pay to the County Council the remaining 50% of the Bus Service Contribution 

4. Not to Occupy or allow Occupation of more than 50% of the Dwellings until the remaining 50% of the Bus Service Contribution has been paid to the County Council


5. Prior to Occupation of more than 25% of the Dwellings to pay to the County Council one third of the  School Bus
     Transport Contribution

6.      Not to Occupy or allow Occupation of more than 25% of the Dwellings until one third  of the School Bus Transport Contribution has been paid to
     the County Council 

7. Prior to Occupation of more than 50% of the Dwellings to pay to the County Council a further third of the  School Bus
     Transport Contribution

8.      Not to Occupy or allow Occupation of more than 50% of the Dwellings until a further third  of the School Bus Transport Contribution has been paid to
     the County Council 

9. Prior to Occupation of more than 75% of the Dwellings to pay to the County Council the final third of the  School Bus
     Transport Contribution

10.      Not to Occupy or allow Occupation of more than 75% of the Dwellings until the final third  of the School Bus Transport Contribution has been paid to
     the County Council 




PART 3 – HIGHWAY WORKS
Section A – Section 278 Agreement

1.	Prior to Commencement of Development the Owner will enter into the Section 278 Agreement with the County Council to secure the carrying out of the Highway Works.	Comment by Morgan, Andrew: DACB - to be updated based on phasing commentary below. 
2.	The Owner shall not Commence Development until it has entered into the Section 278 Agreement paying all of the County Council’s proper and reasonable legal costs relating to the Section 278 Agreement.
3	Prior to first Occupation the Owner will complete the Highway Works in accordance with the provisions of the Section 278 Agreement
4	The Owner shall not Occupy or cause or allow the Occupation of the Development until it has completed the Highway Works in accordance with the provisions of the Section 278 Agreement
Section B – Highway Works

The Highway Works are to include:-
1.	A pair of new bus stops required on Green Road in the location of the access/existing bridleway to include hardstanding areas, high-rise kerbing, flagpole signs, seating and bus shelters 
2.	Improvements to the existing bus stops known as Playing Fields stops (east and westbound).  
3.	Footway improvements to include widening/siding works to existing footways to 2m (where possible with pinch points) along the length of Green Road from the B2112 in the west and past the site to link to the new bus stops on Green Road; village shop to the east of South Road and extending to the Primary School in South Road.  
4.	Provision of new crossing point/s and upgrading existing (to be agreed with the County Council) on Green Road in order for pedestrians/cyclists to cross the C6 to reach schools, bus stops and facilities in the village.  
5.	New pedestrian/cycle link from the site onto Eastern Road as shown illustratively on plan no. 794-PLN-TRP-00048-DR-006C
6.	Improvements to Eastern Road to include a new section of footway along its length from the new link into the site and connect to the footway on Green Road as shown illustratively on plan no. 794-PLN-TRP-00048-DR-006C 
7.	Improvements/upgrading of public rights of way across the site including: the bridleway running north to south through the middle of the site.
	Improvements to the surface of Public Footpath Westmeston 1 running north-south through the site.
	The replacement of the footbridge on Public Footpath Westmeston 1 on the northern boundary of the application site. 
	Improvements to the surface of Public Bridleway Wiveslfield 30 running north-south through the site and to its junction with Hundred Acre Lane.  
8.	Provision of new access from Green Road (C6) including closure of two existing accesses (one onto Green Road and the other onto Eastern Road) and new road markings as indicated and shown illustratively on plan No. 794_PLN-TRP-00048-DR-004C.
together with any other ancillary works reasonably required by the Director to include the need for Road Safety Audits stages 2, 3 & 4 and the implementation of any subsequent remedial measures.

PART 4 – School Reservation Land

[bookmark: _Hlk225267291]Definitions and Interpretation
In this Part 4 unless the context otherwise requires:
"School Reservation Land"	means the area comprising not less than [        ] acres shown ion the plan reference no. [TBC]  at Appendix [    ] to this Deed but subject to such minor variations to the boundaries as may be agreed between the Owner and the County Council  in conjunction with the School Transfer
“School Reservation Land 
Specification”	means plans, details, specifications and a timetable for the carrying out of the any works to the School Reservation Land required by the County Council before entering into the School Transfer to be submitted to and approved by the Council as soon as reasonably practicable and approval not to be unreasonable withheld
“Transfer Notice”	means a formal written notice served by the County Council on the Owner of the School Reservation Land requesting the transfer of the School Reserve Land in accordance with this Part 4
“Transfer Notice Date”    means the date on which the Transfer Notice is served by the County Council on the Owner
“School Transfer”	means a transfer of the unencumbered freehold interest in the School Reservation Land in accordance with this Part 4 and otherwise in a form agreed between the Owner and the County Council or (failing agreement) determined by an independent expert in accordance with clause 18 of the Deed.
“School Transfer 
Completion Date” 	means the first Working Day arising ten Working Days after the later of:
(a) the Transfer Notice Date; or 
(b) the date on which the form of the School Transfer is either agreed between the County Council and the Owner or (in the absence of agreement) determined by an independent expert in accordance with clause 18.
The Owner of the School Reservation Land covenants with the County Council:
2.	Not to Occupy or allow Occupation of the Dwellings until the Owner has offered to transfer the freehold title of the School Reservation Land to the County Council in accordance with paragraph 5 of this Part 4
2.	To safeguard the School Reservation Land for up to  10 ( ten) years from the date of Commencement or such other period as may be agreed in writing between the Owner and the County Council ("the Reservation Period") so as not to carry out works in the course of the construction of the Development during the Reservation Period which would prevent or materially hinder or limit the future use of the School Reservation Land for purposes of school expansion.
3.	In the event that  the County Council serves upon the Owner of the School Reservation Land during the Reservation Period the Transfer Notice then the Owner of the School Reservation Land shall twenty  Working Days of receipt of the Transfer Notice Date submit to the County Council a draft of the School Transfer for the County Council's approval	Comment by Morgan, Andrew: DACB - although there is no need to pre-agree a draft of this (nor is it possible at this stage of information) 5 WDs is just too short to issue instructions and share a meaningful draft for this.  20 WDs is considered a reasonable period for that and has to be considered in the context of notice being served within a 10 year period.
4.	Where paragraph 3 applies the Owner and the County Council shall use their reasonable endeavours to agree and complete the School Transfer submitted by the Owner as soon as reasonably practicable. In the event that the School Transfer is not agreed between the Owner and the County Council within fifteen Working Days of the Transfer Notice Date either of the County Council or the Owner may require by notice to the other require the form of the School Transfer to be determined by an independent expert under clause 18 who shall determine the form of the School Transfer on the basis of the Transfer Terms and the provisions of paragraph 5 below.
5.	The School Transfer shall be on the Transfer Terms and otherwise as agreed between the Owner and the County Council both acting reasonably and (without prejudice to the foregoing):
5.1	for nil consideration
5.2	with full title guarantee and with vacant possession
5.2	free from encumbrances any legal charge or mortgage and associated restriction on the title and free from any easement restrictive covenant, restriction or other matter which would prevent or unreasonably restrict its beneficial use of the land for its purpose of school expansion at the date of the transfer and shall not be subject to a requirement to make any financial contributions under this Deed ;
5.3	each party shall bear its own costs


6.	In the event that the County Council does not serve the Transfer Notice on the Owner of the School Reservation Land within the Reservation Period then the Owner of the School Reserve Land shall no longer be under any obligation to safeguard that land or transfer that land to the County Council 
7.	If paragraph 6 applies then the School Reserve Land shall be treated as open space subject to Clause 7.6
8.      During the Reservation Period	the Owner shall not create or dispose of any legal or equitable interest (including without limitation any easement right of covenant) in on over or under nor create any lease right or licence to occupy or use the School Reservation Land or any part of it except in favour of the County Council 
9.	During the Reservation Period the Owner shall: 
9.1 maintain the School Reservation Land in good condition and shall prevent any vegetation (other than grass) or ecology becoming established and will cut back all vegetation and mow the School Reservation Land at least twice a year pending the entering into of the School Transfer by the Owner and the County Council:
9.2 not use or allow the School Reservation Land to be used as dump, tip or construction compound or for the storage of building materials, vehicles, plant or waste;
9.3 not cause or allow any pollutants or contaminants to be leaked or deposited upon the School Reservation Land
AND subject to the County Council serving the Transfer Notice:
9.3 at the Owner's cost arrange for the School Reservation Land to be surveyed and transferred only after any recommended works carried out in accordance with the School Reservation Land Specification and the School Reservation Land has been levelled (to the extent reasonably required) and cleared of any waste or contamination
10. 	The Owner shall meet the cost of erecting a fence or other suitable alternative boundary markings  along the common boundary between any open space and the School Reservation Land In accordance with the School Reservation Land Specification













APPENDIX
FORM OF SECTION 278 AGREEMENT








IN WITNESS whereof the parties have executed this Deed the day and year above written

Executed as a Deed by affixing the Common Seal of 
LEWES DISTRICT COUNCIL
in the presence of:

Authorised Signatory 	……………………………………………

Print Name 		……………………………………………

Job Title 		………………………………………………



Executed as a Deed by affixing the Common Seal of 
EAST SUSSEX COUNTY COUNCIL 
in the presence of:

Authorised Signatory 	………………………………………………

Print Name 		……………………………………………

Job Title 		……………………………………………



Executed as a Deed by SIMON DAVID LENEY
			
Signature 		……………………………………………

Print Name 		……………………………………………
In the presence of witness:
Signature		……………………………………………		
Name				……………………………………………
Address				……………………………………………
				……………………………………………
				……………………………………………
Executed as a Deed by RUPERT GEORGE BRADFORD BURGOYNE
			
Signature 		……………………………………………

Print Name 		……………………………………………
In the presence of witness:
Signature		……………………………………………		
Name				……………………………………………
Address				……………………………………………
				……………………………………………
				……………………………………………

Executed as a Deed by CHARLES PETER BRADFORD BURGOYNE 
	
Signature 		……………………………………………

Print Name 		……………………………………………
In the presence of witness:
Signature		……………………………………………		
Name				……………………………………………
Address				……………………………………………
				……………………………………………
				……………………………………………
.

EXECUTED AS A DEED by TAYLOR WIMPEY UK LIMITED 
acting by:

Signature			……………………………………………
	        Director

Print Name			……………………………………………


Signature			……………………………………………
Director/Company Secretary

Print Name			……………………………………………

				……………………………………………
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A is the sum actually payable on the relevant Specified Date    B is the is the original sum mentioned in this Deed   C is the Inflation Index on or immediately preceding the relevant Specified Date   D is the Inflation Index on or immediately preceding the date of this Deed   C divided by D is equal to or greater than 1  


